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Introduction 
Credit Union Central of Canada (Canadian Central) is pleased to provide the Competition Bureau with this submission in response the Competition Bureau’s Stakeholder Consultation on Fees and Service Standards. Canadian Central wishes to thank the Competition Bureau for undertaking this consultation and providing stakeholders with an opportunity to comment on the work of the Bureau. 
The Credit Union System
Credit Union Central Canada (Canadian Central) is a federally regulated financial institution that operates as a national trade association and finance facility for our shareholders, the provincial Credit Union Central's and, through them, for 498 individual credit unions.
As of the fourth quarter 2006, Canadian Central affiliated credit unions had nearly 5 million members and held assets of approximately $95.1 billion. These credit unions deliver financial services to their members through nearly 1800 branch locations across Canada outside of Québec.
  
Credit Union Mergers and Competition Bureau Merger Review Fees
Over the past decade the credit union system has witnessed a strong merger and consolidation trend. This trend is driven in part as a response to the powerful competitive pressures emanating from Canada's mainstream financial institutions and as a means to meet credit union member demands for sophisticated financial service products delivered through multiple service channels. Mergers have indeed helped credit unions gain greater operating efficiencies and to build economies of scale and scope.
This merger and consolidation trend has resulted in a rapid decline in the number of credit unions across Canada. For example, in the fourth quarter of 2001 there were 681 credit unions in Canada outside of Quebec
 but by the fourth quarter of 2006 this number had fallen to 498 credit unions.
 
Despite this decline in the number of credit unions the number of credit union members has climbed steadily with approximately 5 million Canadians (outside of Quebec) now having a credit union membership. Furthermore, the number of credit union locations has remained relatively steady over this period of consolidation reflecting the credit union system’s continued commitment to member service. 
As credit unions have merged and consolidated their average size has increased significantly. As of the fourth quarter 2006 there were approximately 60 credit unions in the Canadian Central affiliated system with over $300 million in assets whereas in the fourth quarter 2003 there were only 48.

As a result of the growth in credit union size many credit union mergers are now considered notifiable transactions under the Competition Act and subject to merger review by the Competition Bureau. This means that many credit unions must now pay the Competition Bureau’s $50,000 flat fee to review their transactions if their proposed mergers are to proceed. 
In this context, credit unions have become increasingly concerned about the requirement to pay the $50,000 merger review flat fee
 and many credit unions have requested that Canadian Central take up their concerns with the Competition Bureau. 

Credit union concerns about the Bureau’s $50,000 flat fee are three-fold:

1. Credit unions consider the current asset-based notification thresholds to be inappropriate and discriminatory toward second-tier financial institutions. 

The established merger notification thresholds are asset-based – rather than revenue-based – and unfairly apply the Bureau’s fees to transactions between very small financial institutions.  Because financial institutions accumulate assets in a very different manner than organizations in other industries, applying the $400 million threshold to them appears to require transactions with very limited competitive implications to be subject to the Bureau’s review.

There are now 60 credit unions in Canada with assets of $300 million or more.
  Any merger that any of these credit unions undertakes will likely meet the $400 million notifiable transaction threshold and require the credit unions to notify the Bureau and pay the $50,000 merger review fee.  The competitive implications of such transactions is limited in the extreme since a $400 million credit union has assets equal to less than 1% of the assets of the Royal Bank.

2. Credit unions consider the $50,000 flat fee for merger review to be unfair and not an accurate reflection of the work and resources required by the Competition Bureau to review credit union merger transactions that in most instances would most be classified as “non-complex”. 
Credit unions are small financial institutions when compared to banks and most mergers between credit unions would likely fall into the category of non-complex transactions. According to the Competition Bureau’s own criteria such “non-complex” mergers are characterised by minimal competitive overlap between merging parties, a general lack of competition issues raised by the mergers and a ”… minimal amount of work required to complete assessments”
. In the fiscal years 2005-2006 non-complex mergers accounted for approximately 83% of merger filings and for the most part it would appear that credit union mergers fall into this category. It is interesting to note that in fiscal year 2005-2006 it took an average of only 9.91 days for the Competition Bureau to communicate a decision on such “non-complex” cases
, however, the Bureau’s flat merger review fee of $50,000 still applied to such transactions. 
On the other hand, according to the Competition Bureau, “complex transactions” often involve mergers between direct or potential competitors or between customers and suppliers where there are indications that the transaction may create or enhance market power. Such complex transactions generally occur in concentrated industries where there are barriers to entry and often generate unsolicited, credible complaints regarding the creation or enhancement of market power. Furthermore, the assessment of complex merger transactions “…usually presents one or more analytical challenges” and often require additional economic and legal support to complete.
 These characteristics would appear to rarely apply to situations involving mergers between credit unions. 
Complex mergers account for approximately 13% of merger transactions reported to the Competition Bureau and in fiscal year fiscal year 2005-2006 it took the Competition Bureau an average of 5.8 weeks to communicate a decision on complex transactions. Such reviews represent a considerable commitment of time and resources by the Bureau despite the fact that filers pay the same $50,000 merger review fee charged to participants in non-complex transactions.   
Finally, “very-complex” transactions are typically characterized by early indications that the transaction is likely to create or enhance market power. These generally involve mergers between the leading participants in concentrated industries, where it is reasonable to conclude that the market share and concentration thresholds set out in the Merger Enforcement Guidelines are surpassed, and where high barriers to entry are evident. Very complex merger transactions necessitate substantial assessments and “…a greater volume of work than that which is required in complex transactions…” and often require the “…use of case teams consisting of three of more officers, economists.., legal counsel as well as outside experts.”
 Once again, these characteristics are rarely, if ever, present in situations involving mergers between credit unions. 
In 2005-2006 “very-complex” transactions accounted for only 2.7% of merger filings and took the Bureau an average of 3.9 months to complete, however, parties to these very-complex mergers appear to pay the same $50,000 fee as do credit unions involved in much less complex transactions. 
To conclude, according the Competition Bureau’s own criteria for categorizing merger complexity, it is unlikely that credit union mergers would be considered “complex” or “very complex” mergers. Furthermore, the Bureau has acknowledged that reviewing “complex” or “very complex” mergers requires more staff time, outside expertise and use of resources than reviews of non-complex mergers. Given the above, credit unions appear to have strong reasons to believe they are not receiving adequate value-for-money in terms of service from the Competition Bureau and that the $50,000 flat fee for reviewing credit union mergers is excessive when considered in light of the time and resources required by the Bureau to complete review of such mergers. 
3. Credit unions are very concerned that the merger review fees paid by relatively small credit unions are, in fact, subsidizing the work of the Competition Bureau as it reviews “complex” or “very complex” merger transactions between larger commercial and financial entities.

This concern flows logically out of the analysis outlined in the section above. Thus, if credit unions are being charged excessive fees for the review of transactions that require few of the Bureau’s resources to complete while other organizations are paying the same fee to review more complex and resource consuming transactions it would appear that credit unions fees are subsidizing the cost of reviewing those complex transactions. In fact, the Competition Bureau’s 2002 discussion paper on fee increases implicitly acknowledged this cross-subsidization was taking place when it stated that about 90% of the costs of reviewing merger filings are related to complex and very complex cases despite the fact that in fiscal year 2001-2002 such transactions only accounted for approximately 16% of mergers reviewed.
 
Credit unions strongly believe that fees paid to review less complex mergers, such as credit union mergers, should not be used to subsidize the work that the Competition Bureau does to complete reviews of complex mergers among relatively large commercial entities. Credit unions believe that entities, including credit unions, should pay a fee to the Bureau that is commensurate with the complexity of their mergers and fairly compensates the Bureau for the work that the Bureau does on their mergers.  
Options for Reforming Competition Bureau Fees

As a result of the concerns that credit unions have expressed in relation to the Bureau’s flat fee approach to merger review, Canadian Central submits for consideration by the Bureau two alternative approaches that could result in significant changes to the way the Bureau charges its fees and make them more equitable in their application:
Option 1: Adjust the notification thresholds for merger review.
Option 2: Set a base merger review fee with a sliding scale based on assets and/or revenue or consider a billable hours approach.

1.  Adjusting Notification Thresholds 
Canadian Central recommends that the Competition Bureau reconsider its merger notification thresholds.  
As indicated above an asset-based threshold unfairly applies the Bureau’s fees to transactions between small financial institutions because financial institutions accumulate assets in a very different manner than organizations in other industries. 

These thresholds for notification are entrenched within s.109 of the Competition Act and we recognize that any modification to the threshold provisions would require legislative amendments.   
There would appear to be two possible ways in which to modify notification thresholds to address these concerns: 

I. Establish a much higher asset-based threshold for financial institutions. If an appropriate financial institution-specific, asset-based threshold were chosen it would likely be in the tens of billions of dollars.
II. Eschew the asset-based threshold for financial institutions and apply   a revenue-based test exclusively
.  It is likely that no current credit union would exceed a revenue-based threshold set at $400 million.  In all likelihood only mergers between the very largest credit unions in Canada would result in the merged credit union having $400 million in revenue or greater.

2.  Establish a Base Merger Review Fee with a Sliding Scale 
Canadian Central’s other recommendation is to make the merger review fee more reflective of the Bureau’s actual costs.  This recommendation is to establish a base merger review fee and then apply a fee scale that takes into account the size and complexity of a proposed merger.   In our view, changes in the fee structure would likely not require regulatory amendment. 

Internationally, both Switzerland and Germany have experience in applying this type of fee framework.
 In Canada, the base fee approach has been utilized by other government agencies with substantial stakeholder approval. 
For example, in Ontario, the Financial Services Commission (FSCO) has taken a similar approach to credit unions who apply to issue investment capital.  FSCO charges each credit union that applies a flat fee of $2,500 and then adds to that fee an amount equal to 50 basis points of the amount of capital that the applicant wishes to raise.  For example: 
· ABC Credit Union wishes to raise $1,000,000 in share capital.  The fee charged by FSCO is:  $7,500 ($2,500 + ($1,000,000 x .0050).

· XYZ Credit Union wishes to raise $10,000,000 in share capital.  The fee charged by FSCO is:  $52,500 ($2,500 + ($10,000,000 x .0050).

The differences in fees, acknowledge that the size of a transaction is often relative to its complexity and the work required to understand its impact on regulatory concerns.  The issues that large mergers raise for regulators will be more difficult.

Our proposal is for, the Competition Bureau to adopt an approach modelled after FSCO’s model. Under this option credit unions would be required to comply with Part IX of the Act but compliance with the notification requirements would take into account the relative simplicity of credit union mergers.
SUMMARY 
Canadian Central is of the view that the two above-described options would bring about significant fee structure reform and address credit union concerns about Competition Bureau fees for merger review while supporting a number of desirable ends: 
· The Bureau would continue to recover some costs from the entities it regulates.  

· Entities, including credit unions, would pay fees to the Bureau that are commensurate with the complexity of their mergers and fairly compensate the Bureau for the work that the Bureau does on their mergers.  

· Fees paid in less complex mergers, such as credit union mergers, would not subsidize the work that the Bureau conducts on complex mergers.

· In complex or very complex mergers, the Bureau would be able to recover its actual costs from the entities that are engaged in those mergers.
Conclusion
Canadian Central wishes to thank the Competition Bureau for the opportunity to comment on the Bureau’s merger review framework and to outline credit union concerns about the fairness of the flat fee approach. 
Canadian Central looks forward to working with the Competition Bureau in the future in order to find a mutually agreeable way in which to address credit union concerns and explore the options for reform outlined in this submission. 
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